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to be treated as a DISC after the first
90 days of a taxable year, the revoca-
tion will be effective for all taxable
years following such taxable year.

(3) Continued failure to be a DISC. If a
corporation which has elected to be
treated as a DISC does not qualify as a
DISC (and is not treated as a DISC pur-
suant to section 992(a)(2)) for each of
any 5 consecutive taxable years, such
election terminates and will not be ef-
fective for any taxable year after such
5th taxable year. Such termination will
be effective automatically, without no-
tice to such corporation or to the In-
ternal Revenue Service. If, during any
b-year period for which an election is
effective, the corporation should qual-
ify as a DISC (or be treated as a DISC
pursuant to section 992(a)(2)) for a tax-
able year, a new b5-year period shall
automatically start at the beginning of
the following taxable year.

(4) Election after termination. If a cor-
poration has made a valid election to
be treated as a DISC and such election
terminates in either manner described
in subparagraph (2) or (3) of this para-
graph, such corporation is eligible to
reelect to be treated as a DISC at any
time by following the procedures de-
scribed in paragraphs (a) through (c) of
this section. If a corporation termi-
nates its election and subsequently re-
elects to be treated as a DISC, the cor-
poration and its shareholders continue
to be subject to sections 995 and 996
with respect to the period during which
its first election was in effect. Thus,
for example, distributions upon dis-
qualification includible in the gross in-
comes of shareholders of a corporation
pursuant to section 995(b)(2) continue
to be so includible for taxable years for
which a second election of such cor-
poration is in effect without regard to
the second election.

[T.D. 7237, 37 FR 28626, Dec. 28, 1972]

§12.8 Elections with respect to net
leases of real property.

(a) In general. The elections described
in this section are available for deter-
mining whether real property held by
the taxpayer is subject to a net lease
for purposes of section 57 (relating to
items of tax preference for purposes of
the minimum tax for tax preferences)
or 163(d) (relating to limitation on in-

26 CFR Ch. | (4-1-02 Edition)

terest on investment indebtedness).
Under sections 57(c)(1)(A) and
163(d)(4)(A)(1), property will be consid-
ered to be subject to a net lease for a
taxable year where the sum of the de-
ductions of the lessor with respect to
the property for the taxable year al-
lowable solely by reason of section 162
(other than rents and reimbursed
amounts with respect to the property)
is less than 15 percent of the gross in-
come from rents produced by the prop-
erty (hereinafter referred to as the
“‘expense test’’). Under sections 57(c)(2)
and 163(d)(7)(A), where a parcel of real
property of the taxpayer is leased
under two or more leases, the taxpayer
may elect to apply the expense test set
forth in sections 57(c)(1)(A) and
163(d)(4)(A)(i) by treating all leased
portions of such property as subject to
a single lease. Under sections 57(c)(3)
and 163(d)(7)(B), at the election of the
taxpayer, the expense test set forth in
sections 57(c)(1)(A) and 163(d)(4)(A)({)
shall not apply with respect to real
property of the taxpayer which has
been in use for more than 5 years.

(b) Election with respect to multiple
leases of single parcel of real property. If
a parcel of real property of the tax-
payer is leased under two or more
leases, the expense test referred to in
paragraph (a) of this section shall, at
the election of the taxpayer, be applied
by treating all leased portions of such
property as subject to a single lease.
For purposes of this paragraph, the
term ‘‘parcel of real property’’ includes
adjacent properties each of which is
subject to lease.

(c) Election with respect to real prop-
erty in use for more than 5 years. At the
election of the taxpayer, the expense
test referred to in paragraph (a) of this
section shall not apply with respect to
real property of the taxpayer which has
been in use for more than 5 years. For
this purpose, real property is in use
only during the period that such prop-
erty is both owned and used for com-
mercial purposes by the taxpayer. If an
improvement to the property was made
during the time such property was
owned by the taxpayer, and if, as a re-
sult of such improvement, the adjusted
basis of such property was increased by
50 percent or more, use of such prop-
erty for commercial purposes shall be
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deemed to have commenced for pur-
poses of this paragraph as of the date
such improvement was completed. An
election under this paragraph shall
apply to all real property of the tax-
payer which has been in use for more
than 5 years.

(d) Procedure for making election—(1)
Time and scope of election. An election
under paragraph (b) or (c) of this sec-
tion shall be made for each taxable
year to which such election is to apply.
The election must be made before the
later of (i) the time prescribed by law
for filing the taxpayer’s return for the
taxable year for which the election is
made (determined with regard to any
extension of time) or (ii) August 31,
1973, but the election may not be made
after the expiration of the time pre-
scribed by law for the filing of a claim
for credit or refund of tax with respect
to the taxable year for which the elec-
tion is to apply.

(2) Manner of making election. Except
as provided in the following sentence,
an election by the taxpayer with re-
spect to a taxable year shall be made
by a statement containing the informa-
tion described in paragraph (d)(3) of
this section which is—

(i) Attached to the taxpayer’s return
or amended return for such taxable
year,

(ii) Attached to a timely filed claim
by the taxpayer for credit or refund of
tax for such taxable year, or

(iii) Filed by the taxpayer with the
director of the Internal Revenue Serv-
ice Center where the return for such
taxable year was filed.

In the case of a taxable year ending be-
fore July 1, 1973, no formal statement
of election is necessary if the tax-
payer’s return took into account an
election under paragraph (b) or (c) of
this section; the taxpayer will be con-
sidered to have made an election in ac-
cordance with the manner in which
leases with respect to parcels of real
property described in paragraph (b) of
this section, or leases of property
which has been in use for more than 5
years as described in paragraph (c) of
this section, are treated in the return.

(38) Statement. The statement de-
scribed in paragraph (d)(2) of this sec-
tion shall contain the following infor-
mation:
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(i) The name, address, and taxpayer
identification number of the taxpayer;

(ii) The taxable year to which the
election is to apply if the statement is
not attached to the return or a claim
for credit or refund;

(iii) A description of any leases which
are to be treated as a single lease; and

(iv) A description of any real prop-
erty in use for more than 5 years to
which the expense test is not to apply.

(4) Revocation of election. An election
made pursuant to this paragraph may
be revoked within the time prescribed
in paragraph (d)(1) of this section for
making an election and may not be re-
voked thereafter. Any such revocation
shall be made in the manner prescribed
by paragraph (d)(2) of this section for
the making of an election.

(e) Election by members of partnership.
Under section 703(b) (as amended by
section 304(c) of the Revenue Act of
1971), any election under section 57(c)
or 163(d)(7) with respect to property
held by a partnership shall be made by
each partner separately, rather than by
the partnership. If an election made by
a taxpayer under paragraph (b) of this
section applies in whole or in part to
property held by a partnership, the
taxpayer shall, in applying the expense
test referred to in paragraph (a) of this
section, take into account his distribu-
tive share of the deductions of the
partnership with respect to the prop-
erty for the taxable year allowable
solely by reason of section 162 (other
than rents and reimbursed amounts
with respect to the property) and also
his distributive share of the partner-
ship’s rental income from such prop-
erty for the taxable year.

[T.D. 7271, 38 FR 9296, Apr. 13, 1973]

§12.9 Election to postpone determina-
tion with respect to the presump-
tion described in section 183(d).

(a) In general. An individual, electing
small business corporation, trust or es-
tate may elect in accordance with the
rules set forth in this section to post-
pone a determination whether the pre-
sumption described in section 183(d) ap-
plies with respect to any activity in
which the taxpayer engages until after
the close of the fourth taxable year
(sixth taxable year, in the case of an
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